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Critics say reforms needed in closed
courts

Tuesday, September 25, 2001
By Barbara White Stack, Post-Gazette Staff Writer
In Pennsylvania's secret juvenile courts, this is how justice can work:

® A judge in Beaver County refuses to bring imprisoned women to
hearings at which he terminates their custody of their children, denying
them their right to defend themselves.

B A lawyer in Allegheny County, representing a 5-year-old client he has
never spoken with, tells a judge the little girl should remain with a foster
father who had impregnated his own 13-year-old daughter.

m Lawyers in Philadelphia County, frustrated by the dearth of juvenile
court judges, sometimes conduct hearings with an empty bench, deciding
for themselves how to proceed, and violating the right of parents and
children to have their case decided by a judge.

These inciderits were discovered because of flukes -- class-action _

lawsuits, open appeals hearings and scrutiny by privileged court
observers.

What Pennsylvania residents don't know is what else goes on behind
closed doors. Advocates of open court believe the public should know,
arguing that admitting the public to hearings is the only way to expose
improper practices and reveal the consequences of inadequate funding
for both the court and the child welfare system.

"[t's long overdue,” says Ira M. Schwartz, provost of Temple University,
of open juvenile court.

Schwartz, who was dean of the University of Pennsylvania's School of
Social Work and director of its Center for the Study of Youth Policy
until earlier this month, adds, "If the media were let in and saw what was
going on and how these cases were handled and the quality of personnel
and practice, it would do more to reform the system than anything else.”

From bad to worse
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A decade ago, a nonprofit group in Philadelphia managed to get a free
pass to enter the secret world of juvenile court.

Philadelphia Citizens for Children and Youth observed hundreds of
cases, then wrote a critical report. The group found short hearings and
long delays.

In response, court officials ripped up the free pass.

The group couldn't get back in for a decade. Then, in 1999, it got a new
pass.

This time, it found the situation worse.

Cases on which judges spent five minutes or less had risen to nearly half
-- 48 percent. Only 9 percent of teens charged with crimes got hearings
lasting 15 minutes or more.

Another group slammed the court in a report in February. A coalition of
Philadelphia nonprofit organizations says too few judges and inadequate
pay for lawyers mean entire lists of abuse and neglect cases are
postponed without notice. Some families wait eight hours, only to be sent
away with new court dates, when they will return and wait again.

"Neither the bar nor the judiciary would tolerate substantial delays,
inadequate lawyer practice and questionable satisfaction of due-process
protections in any other area of practice," the report says.

But it has continued for decades behind closed doors in juvenile court.

Confidentiality was conceived to protect the children, but, Schwartz
says, "over the years, it has essentially come to mean more protecting
the system and the people working in the system than the children."

It certainly protects those lawyers in Philadelphia who conduct hearings
without judges. There's no way, Schwartz says, that they'd take such a
risk if they thought for a second that a journalist would walk in on them
and write about it.

A brief peek inside

A Pittsburgh organization similar to the one in Philadelphia decided that
community leaders needed to see just how shabby Allegheny County's
juvenile court was and just how shabbily many children and families
were treated there.

Child Watch of Pittsburgh got permission from juvenile court to parade
politicians, business leaders and foundation executives through the
dreary, hot, crowded hallways and courtrooms of the old juvenile court
building in Oakland.
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Seeing was disbelieving. The community leaders granted that peek were
shocked, says Child Watch coordinator Vicki Sirockman. And that was
persuasive in winning their support for a new court building, hearing
officers to relieve overburdened judges and snacks for waiting children.

But after the tours ended, the court closed again. The doors are sealed so
tightly that lawyers who work in juvenile court kicked out a screenwriter
for a weekly series of fictional television shows focusing on child
welfare.

Scott Hollander, director of the agency that represents children, got
permission from the juvenile judges to bring to court a writer for "The
Guardian" who wanted to get a sense of what child welfare is really like.
But a lawyer for Allegheny County's Children, Youth and Families
agency in one courtroom and a lawyer for parents in another objected, so
Hollander and the writer had to leave.

The CYT lawyer protested despite the fact that her boss, Marc Cherna,
director of Human Services for Allegheny County, supports open
hearings. Because he is prohibited from explaining the agency's side of a
story, he believes CYF would benefit from having reporters attend
hearings at which they could learn why caseworkers acted as they did.

He is concerned about protecting children's privacy, but he is also
concerned about the damage done to his agency when it is falsely
accused and unable to defend itself.

With Cherna are Common Pleas Judge Cheryl Allen Craig, supervising
judge for Allegheny County's juvenile court, and David Herring, dean of
the University of Pittsburgh's law school. ' '

Herring worked in Michigan in 1988 when its juvenile court opened.
"There were all the 'sky is falling' predictions," he recounts, "But I did
not see it happen in terms of harming children or other family members."

Instead, he says, "Opening it up, getting that exposure, benefits the
system and benefits children and families in the end," he says, "The only
way to improve the system is to have people see it."

Judge Craig agrees. As long as judges retain the authority to close
hearings on those occasions when they think it's necessary to protect
children, she says, "Let the sun shine in."
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In the first independent analysis of the effects of opening abuse and neglect hearings in juvenile court, the National
Center for State Courts found no devastating downsides and no remarkable benefits.

The evaluation released last week of the three-year open court experiment in 12 Minnesota counties doesn't en-
dorse or condemn the practice of allowing the public into what were once secret hearings.

It says, however, the worst fears of opponents -- that children would be injured -- and the best hopes of supporters -
- that the public would become more aware of child welfare issues -- were not realized.

The Minnesota Supreme Court, which created the pilot project, will conduct a public hearing Nov. 13, then decide
whether to continue the program, expand it or close it down.

The report comes in the midst of a trend toward opening the juvenile court hearings at which children are removed
from parents accused of abuse or neglect.

The Pittsburgh Post-Gazette published a three-part series on the trend last week. Twelve states now allow either
the press or public to attend these sessions, and within the past year, three more began researching the possibility. A bill
that would open some hearings is before the Washington state Legislature. And Congress is expected to pass an
—amendment to legislation-before year's end.that would specifically permit states to_experiment with open hearings.

In Minnesota, the chief justice of its Supreme Court, Kathleen Blatz, opened hearings as her first act after taking
the office in 1998. She asked counties to volunteer to participate.

Blatz, like many supporters of open hearings, believes they'll provide positive dividends. She says the public needs
to hear the stories of individual children so that citizens are motivated to improve the child welfare system.

At the same time, she said in an interview in June, she did not believe children would suffer from open proceed-
ings.

"I said, 'Prove me wrong. If horrors happen, then we will stop it.' I had confidence it would not happen.” She has
declined to comment on the evaluation because she must decide now, with the rest of the court, whether to continue the
project.

Esther Wattenberg, a social work professor and director of the Center for Advanced Studies in Child Welfare at the
University of Minnesota, strongly opposed opening the hearings, contending the exposure would harm vulnerable chil-
dren who have a right to confidentiality.

That is the greatest fear expressed by opponents -- that abused and neglected children would suffer further harm
when their names were published or pictures broadcast as a result of open hearings.

The evaluation of the Minnesota experiment by the National Center for State Courts found, however, that children
were not harmed.

Except for one case, the report says, "Open hearings [and] records have not resulted in documented direct or indi-
rect harm to any parties involved in child protection proceedings."
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The one case in which the report suggests harm was done had been covered before the open hearings experiment
began and involved a woman trying to get custody of one child after three had died.

The report also says the media did not attempt to sell newspapers or increase ratings by sensationalizing child wel-
fare cases. On the other hand, the media interest in covering the hearings waned over the three years, and few articles
were done about child welfare issues. Most coverage involved egregious cases of abuse that would have been covered
anyway, the report says.

While the media did not provide the oversight that open hearing supporters anticipated, others did, the report says.
A group called Watch sent 20 volunteers to 600 court appearances before 10 judges. In a 100-page report it analyzed the
court's handling of those cases and recommended improvements.

Also, the evaluation says, court hearings were attended by more family members, foster parents and neighbors
whose presence provides some monitoring of court behavior.

The report says there continues to be potential costs to families who could lose privacy, but that "Real and poten-
tial benefits result from open hearings [and ] records including enhanced professional accountability, increased public
and media attention to child protection issues ... and openness of judicial proceedings in a free society.”
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All courts shall be open.” So says the Pennsylvania Constitution, and, in varying language, the constitutions of 26
other states. Closed hearings are fundamentally inconsistent with democracy; the default setting of our state's couris is
open, and action must be taken in specific instances to close them. Except, that is, in the juvenile court system.

Beyond the simple constitutional command, a compelling case can be made for opening the hearings where judges
decide whether to remove children from parents accused of abuse or neglect. The Post-Gazette's Barbara White Stack
made that case in her series "Open Justice."

Over the past 20 years, 12 states have begun to routinely admit the press or public to abuse and neglect hearings.
Pennsylvania courts close such hearings, but there is growing evidence that that practice may do more harm than good
to the children it was designed to protect.

The principal argument against open abuse and neglect hearings is that the publicity would permanently stigmatize
the children. But closed hearings are no guarantee of privacy for young victims.

Does the publicity hurt a child? It can, certainly. But in practice it seems to hurt children less than one might think.
For better or worse, our media culture has a notoriously, and perhaps mercifully, short attention span. Secrecy can serve
as a shield for incompetent child welfare agencies, corrupt judges and failures of due process.

The hope of reformers is that once the media, ﬁarticuiérly, publiciie how these cases are handled -- or mishandled -
- a groundswell of support for better funding and oversight of the child welfare system would arise.

Open abuse and neglect proceedings wouldn't just expose failings of the county courts and services. They also
could prove to be a welcome relief for agencies like Allegheny County’s Children, Youth and Families, which has been
unable to explain or defend its caseworkers' actions. When parents take a case to the media, CYF should be able to give
its side of the story.

Of course, there may be cases where a child would assuredly be harmed by publicity. But states that have opened
their juvenile courts have preserved judges' authority to close hearings when they feel that to be necessary. It is a rarely
invoked but reasonable provision.

Pennsylvania's closed juvenile courts can be challenged at any time with the state constitution's open-court provi-
sion. The Post-Gazette is doing that right now, in fact, in the Westmoreland County hearing on whether the children of
John and Annette Bright, whose daughter Annette was shot to death in July, will be returned to them from foster care. A
hearing on the PG's request to open that hearing will be held tomorrow.

So far, invoking the open-court guarantee has had mixed results here, despite support from state Supreme Court
Jjustices in the past. But support for open abuse and neglect hearings is growing on a national level, Federal law is, in
fact, as conflicted as state provisions. Officially, the U.S. Department of Health and Human Services holds that open
hearings violate federal confidentiality requirements. But it has agreed not to withhold federal funds from states that
have open hearings.

That makes sense because openness is working. More than that, it's simply right: A free, self-governing society
cannot keep secrets about how its judicial system works. As for protecting children, that can be done even where hear-
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ings are open; judges have many legal means to create exceptions to the rule. In states with open hearings, the massive
harm to victimized children has not materialized.

Exposure of a shabby corner of our judicial system, designed to protect our most vulnerable citizens but too often
failing them, can only lead to improvement. As New York state's chief judge put it, "Sunshine is good for children."
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